CONSTITUTIONAL AND ADMINISTRATIVE LAW ANALYSIS
Presidential Prosecution Act of 2029
I. Introduction
The proposed Presidential Prosecution Act of 2029 would invalidate any Department of Justice policy, protocol, memorandum, rule, or directive that categorically precludes the investigation or prosecution of a sitting President or Vice President, or of a President-elect or Vice President-elect.
The bill does not itself require prosecution. Rather, it prohibits a categorical internal executive-branch rule of non-prosecution and requires individualized legal and factual assessment.
The principal legal issues are:
1. Congress’s authority to regulate the Department of Justice;
2. Article II separation-of-powers concerns;
3. presidential immunity doctrine;
4. prosecutorial discretion;
5. impeachment and criminal accountability;
6. administrative law implications; and
7. justiciability and enforceability.

II. Congressional Authority
Congress has strong authority to create, structure, fund, and regulate executive departments, including the Department of Justice.
Because DOJ exists by statute, Congress may prescribe duties, procedures, reporting requirements, appropriations restrictions, and limits on internal policies. Congress may also override internal executive-branch guidance that conflicts with statutory policy.
The bill is strongest if characterized as a rule about departmental policy, not as a congressional command that prosecutors must indict or prosecute any particular person.
Thus, Congress may likely say:
DOJ may not maintain a categorical internal rule that a President or Vice President is immune from investigation or prosecution.
Congress may not constitutionally say:
DOJ must prosecute the President whenever probable cause exists.
The former regulates agency policy; the latter would intrude more directly into prosecutorial discretion.

III. Article II and Separation of Powers
The principal constitutional objection would be that criminal prosecution of a sitting President could impair the President’s ability to discharge Article II responsibilities.
The executive branch has historically taken the position that indictment or prosecution of a sitting President would unduly interfere with the Presidency. That position has generally rested on functional separation-of-powers reasoning, not on explicit constitutional text.
Supporters of the bill would argue that:
· the Constitution contains no express criminal immunity for a sitting President;
· impeachment is not expressly made the exclusive remedy;
· internal DOJ memoranda cannot bind Congress or the courts;
· the President has a duty to take care that the laws be faithfully executed; and
· categorical immunity undermines the rule of law.
Opponents would argue that:
· prosecution could distract, disable, or subordinate the President;
· criminal litigation could be used for partisan or institutional warfare;
· courts should avoid entanglement with ongoing presidential duties; and
· the Constitution provides impeachment as the principal mechanism for addressing presidential misconduct while in office.
The bill therefore raises a serious but not insurmountable separation-of-powers issue.


IV. Presidential Immunity
The Supreme Court recognizes substantial immunity for presidential official acts, but presidential immunity is not unlimited.
The strongest constitutional distinction is between:
1. official acts, which receive substantial constitutional protection; and
2. private or unofficial conduct, which receives far less protection.
A constitutionally durable version of the Act should make clear that it does not eliminate any immunity recognized by the Constitution or by the Supreme Court.
Recommended language:
Nothing in this Act shall be construed to authorize criminal investigation or prosecution in a manner inconsistent with constitutionally recognized presidential immunity.
Without such a savings clause, opponents could argue that Congress is attempting to override constitutional immunity by statute.

V. Vice Presidential Prosecution
The case for applying the Act to the Vice President is stronger than for the President.
Although the Vice President holds a constitutional office, the Vice President does not possess the full Article II executive authority vested in the President. A categorical DOJ policy barring prosecution of a sitting Vice President would therefore have weaker constitutional support.
Congress may more readily require DOJ to make individualized decisions concerning a Vice President or Vice President-elect.

VI. President-Elect and Vice President-Elect
The bill’s application to a person “about to assume office” is constitutionally important.
A President-elect is not yet vested with Article II executive power. Therefore, separation-of-powers objections are weaker before inauguration.
However, prosecution of a President-elect could still raise serious practical and constitutional concerns concerning transition, democratic legitimacy, and orderly succession.
A defensible formulation would require individualized assessment of:
· timing;
· public interest;
· national security;
· transition concerns;
· availability of deferred proceedings; and
· risk of interference with constitutional functions.

VII. Prosecutorial Discretion
The bill should preserve prosecutorial discretion.
DOJ must remain free to decline prosecution based on:
· insufficient evidence;
· privilege issues;
· constitutional immunity;
· national security risks;
· prudential concerns;
· statute of limitations issues;
· evidentiary problems; and
· interests of justice.
The bill is most defensible if it only invalidates categorical no-prosecution rules, while allowing case-specific decisions.

VIII. Impeachment Clause Issues
The Constitution provides that a party convicted upon impeachment remains liable to indictment, trial, judgment, and punishment according to law.
Opponents may argue that this implies criminal prosecution follows impeachment and removal.
Supporters will respond that the text does not say impeachment is a prerequisite to prosecution. It merely confirms that impeachment does not displace criminal liability.
The better reading is that impeachment and prosecution are separate mechanisms. Still, courts may be cautious in allowing prosecution of a sitting President where impeachment has not occurred.

IX. Administrative Law Analysis
A. DOJ Internal Policies
The Act directly targets DOJ internal policies, including memoranda, protocols, directives, and guidance.
Because such policies are generally internal management documents, they often do not require notice-and-comment rulemaking. Congress may nevertheless require their rescission or prohibit reliance upon them.
B. APA Review
The Administrative Procedure Act generally excludes criminal prosecutorial decisions from ordinary judicial review, especially where decisions are committed to agency discretion by law.
Thus, courts are unlikely to review individual charging decisions under the APA.
However, a categorical DOJ policy contrary to the Act could be challenged as:
· contrary to law;
· ultra vires;
· arbitrary and capricious; or
· an unlawful withholding of statutory duty.
C. Enforcement Problem
The bill should identify who may enforce it.
Possible enforcement mechanisms include:
· congressional oversight;
· required Attorney General certification;
· Inspector General review;
· reporting to the Judiciary Committees;
· judicial review by Congress or an affected party;
· mandamus in limited circumstances.
A private right of action would be controversial and should be drafted narrowly.

X. Nondelegation and Vagueness
The bill presents little nondelegation risk because it does not delegate major policymaking authority.
Vagueness risk is moderate unless terms such as “about to assume office,” “protocol,” “directive,” and “precludes” are defined.
Recommended definitions:
· “Covered official” means the President, Vice President, President-elect, or Vice President-elect.
· “Covered DOJ policy” means any written or unwritten rule, memorandum, opinion, directive, guidance, practice, or protocol relied upon by DOJ personnel.
· “Categorically precludes” means bars investigation or prosecution solely because of the person’s present or imminent constitutional office, without individualized legal and factual assessment.

XI. Likely Judicial Outcome
A court would likely uphold provisions that:
· prohibit DOJ from treating internal memoranda as binding law;
· require individualized assessment;
· preserve prosecutorial discretion;
· preserve constitutional immunity;
· require reporting to Congress; and
· rescind inconsistent internal DOJ policies.
A court would scrutinize provisions that:
· appear to require prosecution;
· disregard presidential immunity;
· interfere with Article II functions;
· authorize judicial supervision of charging decisions; or
· attempt to eliminate constitutional defenses.
The Act’s likelihood of survival depends heavily on whether it is framed as a statute governing DOJ policy rather than a mandate to prosecute.

XII. Recommended Strengthening Amendments
The bill should include:
1. Constitutional savings clause
“Nothing in this Act shall be construed to authorize any action prohibited by the Constitution.”
2. Presidential immunity savings clause
“Nothing in this Act shall be construed to alter any immunity recognized by the Constitution or by the Supreme Court of the United States.”
3. Prosecutorial discretion clause
“Nothing in this Act shall require investigation, indictment, prosecution, or conviction in any particular case.”
4. Individualized assessment standard
DOJ may consider constitutional function, national security, evidence, official-act immunity, timing, and the interests of justice.
5. Reporting mechanism
The Attorney General should certify rescission of inconsistent policies to the House and Senate Judiciary Committees.

XIII. Conclusion
The Presidential Prosecution Act of 2029 would rest on a defensible constitutional foundation if carefully limited to invalidating categorical DOJ non-prosecution policies.
Congress may regulate DOJ and may prohibit internal executive-branch rules that purport to create categorical immunity not found in statute or constitutional text. However, Congress may not eliminate constitutionally recognized presidential immunity, compel prosecution, or unduly interfere with the President’s Article II functions.
With appropriate savings clauses preserving constitutional immunity and prosecutorial discretion, the Act would likely survive in substantial part, though any actual prosecution of a sitting President would generate major constitutional litigation.

